people living on the site were removed to make room for the mine and the town. There are currently three lawsuits filed against HudBay Minerals relating to the recent rapes and shootings. However, under current Canadian law, a court is not required to hear these cases on their merits if it finds that a Guatemalan court would provide a more appropriate forum or if the Canadian mining company does not owe a duty of care to the Guatemalan people who are affected by their operations.
In Canada, political solutions have been proposed that would have provided some scrutiny of the conduct of Canadian mining companies abroad. These have been vigorously opposed by the mining industry and have not been implemented. The Canadian government, through its ambassadors, has been unfailing in its support of the mines. One ambassador, in his attempt to stifle criticism of the Canadian mine, even slandered a filmmaker who documented the destruction of homes during one of the evictions. Although mine-affected communities have sought justice in Canadian courts, the courts have largely been unwilling to hear these cases on the merits. There is now accountability gap in respect of Canadian mining companies, and we argue that, until a better solution is found, Canadian courts should be more active in scrutinizing the conduct of Canadian corporations.
II. FOREIGN INTERESTS AND GUATEMALAN HISTORY 5
Guatemala is a country that is predominantly Indigenous. It has 24 language groups with 52 distinct languages. 6 About 60 per cent of the population identifies itself as Indigenous and continues to wear their traditional dress and speak their own languages. It is likely that a much higher percentage of the population is actually Indigenous, but does not identify as such. Being Indigenous is a bar to "getting ahead." 7 Although Indigenous people have survived in Guatemala, it has been a precarious existence. Guatemalan society has historically been dominated by a small group of descendants of Spanish settlers who have been allied with the military and foreign interests. In 1951, when populist president Jacobo Arbenz took office, he began land reforms which would have appropriated uncultivated land from private companies and returned it to peasant farmers. 8 The powerful United Fruit Company was one of the private interests affected. Despite receiving adequate compensation for its land in the southern part of Izabal, the United Fruit Company sought the assistance of the United States government to stop these reforms, accusing Arbenz and his government of being communists. 9 With the financial and military backing of the American Central Intelligence Agency ("CIA"), Castillo Armas invaded Guatemala from
Honduras in 1954. 10 Armas' leadership favoured foreign investment and reversed the many beneficial social reforms that had been developed under Arbenz.
11
Repression and economic disparity grew even more severe over the following years and guerrilla armies were established, made up largely of Indigenous people. A civil war began in 1960. It was a brutal, one-sided war. The guerrillas were no match for the American armed and trained Guatemalan military. 12 Over 200,000 people were killed or went missing and a million people were displaced. 13 Of the 42,275 registered acts of violence, 85 per cent of the killings were committed by the Guatemalan army, either acting alone or with other forces. 14 One of the gruesome tactics employed by the army was a campaign to massacre Indigenous villages. The Science, 1999) , online: AAAS <http://shr.aaas.org/guatemala/ciidh/ qr/english/en_qr.pdf>). 14. CEH Report (1999) , ibid at <http://shr.aaas.org/guatemala/ceh/report/english/graphics/charts/ page86.gif>.
atrocities that were committed during these massacres included the amputation of limbs, killing of children, victims being burned alive, and the removal of organs from live victims. 15 The Canadian mining company, INCO, 16 first became involved in Guatemala in 1960, when it created the subsidiary Exmibal with the U.S.-based Hanna Mining Company. 17 INCO's involvement in Guatemala was part of a corporate strategy to maintain its position in the world nickel market by investing heavily in foreign ventures. 18 At the time, the Canadian Department of External Affairs was very supportive of the idea of INCO's activity in Guatemala, believing that it would benefit Canadian exporters and increase Canada's prestige in Guatemala.
19
Canadian diplomats relied on connections to push INCO's cause in Guatemala. 29 The commission concluded that the Guatemalan government had not negotiated sufficient benefit from the project and that Exmibal would simply strip Guatemala of its riches.
30
Public protests against the mine followed. President Arana 31 responded by suspending the constitutional right to assembly and arresting large numbers of people. The army even occupied the university in its attempt to silence the opposition from the nation's intellectual community.
State death squads assassinated two law professors and members of the commission, Julio
Camey Herrera and Adolfo Mijangos López. 32 One other member of the commission was wounded in an assassination attempt and another was forced to flee the country due to death threats. 33 The UN Commission on Historical Clarification ("UN Commission") later found that these crimes were committed because of opposition to the government's policies. Two studies were started to address the abuses committed during the war. In 1998, Monsignor Juan Gerardi released the results of evidence and testimony of 600 people collected from across Guatemala over three years. His report, Guatemala: Nunca Mas ("Never Again") stated that over the course of the civil war, 150,000 people were murdered, 50,000 disappeared and one million had been displaced. 54 He put the blame for the overwhelming majority of atrocities on the Guatemalan military.
The United Nations Commission on Historical Clarification produced the second study. Unión after being read an eviction notice by the public prosecutor. One woman is shown protesting, "We are the owners of this land…Where are we going to go now?" The eviction in
Barrio Revolución was apparently less civil. According to one report, riot police surrounded community members who were gathered together while CGN employees burned their homes.
68
According to Skye Resources, "a peaceful atmosphere" was maintained during the evictions. 69 President and CEO Ian Austin admitted that homes were burned, but claimed that the burning of homes was not caused by company people. 70 In a press release issued on January 10 th , Austin thanked the Guatemalan police for the "professional manner in which this unfortunate situation was resolved". After Schnoor posted his video of the forced evictions on Youtube, the Canadian Ambassador to Guatemala, Kenneth Cook, attempted to discredit it. Cook claimed that Schnoor had hired an actor to play the part of a woman being evicted, and that still photographs in the documentary showing homes being burned and a man holding his head in despair were actually taken many years earlier during the civil war.
72 Schnoor sued the Ambassador for slander in Ontario Small Claims Court, and the judge ruled in Schnoor's favour, stating that the Ambassador was "careless" and that "he should have known better." 73 Schnoor was awarded about $10,000 for damages and costs.
After being evicted from El Estor, the Mayans fled into the mountains. However, a few days later, they returned to the land and began to rebuild their homes, only to be forced out of their homes again on January 17 th . 74 During these evictions, eleven Mayan women of Lote Ocho were allegedly gang-raped by police, military, and Fenix security personnel. 75 The women were allegedly trapped by security personnel as they were attempting to leave their homes, and then violently raped by groups of men, including members of the Fenix security team who were wearing uniforms bearing the initials "CGN". 76 Two of the women were pregnant at the time of the alleged rapes, and subsequently lost their unborn children. One is no longer able to have children.
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CGN denies that these rapes occurred. According to the company, police reports show that no "illegal occupiers" were even present at the evictions on the date of the alleged rapes.
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The company claims that the evictions were carried out peacefully and that no CGN personnel were involved in implementing them. Las Nubes. Violence erupted that day resulting seven people being shot, the death of community leader and school teacher, Adolfo Ich Chamón, and serious injury to another community member, German Chub Choc. Five security guards were reportedly injured. 86 The series of events that led up to the violence are in dispute, and are the subject of two law suits currently making their way through the Canadian court system.
According to one version of events, the governor of Izabal along with fifty CGN security guards entered the community of Las Nubes in order to discuss resettlement of the community.
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These discussions lasted for a few hours, but did not lead to an agreement. In response to CGN's presence, community members organized protests in order to assert their right to remain on their ancestral land. Adolfo Ich's family claims that protests were sparked by the "intrusion of Fenix security personnel into Mayan Q'eqchi' communities" and "fears of renewed forced and violent evictions". HudBay acknowledged that a protestor died that day; however, it claims that "CGN personnel were not involved with his death". 95 HudBay suggested that Ich died as a result of a "confrontation among the protestors".
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The company stated that they "deeply regret" the loss of life that occurred and reaffirmed that their number one priority is the "safety and security of all residents and employees in El Estor".
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It further asserted that private security personnel "showed great restraint and acted only in self defence". 98 The company claims to be committed to working with residents to arrive at a "fair and equitable solution to the land claims and resettlement". 99 Regardless of which version of events is believed, the incident highlights the ongoing tensions occurring in the area as a result of unsettled land claims.
Employees of HudBay continued to maintain that the land belonged to HudBay and that
Mayan presence on the land is the result of a series of "invasions". In September 2011, HudBay sold the Fenix mine and all of its Guatemalan assets to Solway Investment Group, a private company with a head office in Cyprus. 102 While HudBay had purchased the mine for $446 million, it was sold for only $176 million. 103 The lawsuits against HudBay will continue despite the sale, and will be discussed in more detail in the following section The Advisory Group to the National Roundtables released a comprehensive report ("the Advisory Report"), 106 which made a series of recommendations to improve the CSR practices of Canadian extractive companies operating in developing nations.
107
One of the main recommendations was to develop a Canadian CSR framework, including instituting an ombudsman who would act in an advisory and fact-finding capacity in relation to complaints about the operations of Canadian extractive companies overseas. 108 The Canadian government would withdraw support and investments from its Canada Pension Plan, when companies were found to be in violation of the appropriate standards. The failure of government to legislate to ensure that mining corporations are held accountable for their actions overseas has left a gap in the corporate accountability framework. At the trial level, the Quebec Superior Court found that it had jurisdiction to hear the case, holding that if the Court were to refuse to accept the application, there would be no better jurisdiction in which the victims' civil claim could be heard, 132 rejecting the argument that the DRC or Australia provided more appropriate forums. The trial judge found that as the mine in the DRC was Anvil's chief mine, the work in Quebec was therefore necessarily related to the operations in the DRC.
V. THE COURTS
However, the Quebec Court of Appeal overturned the trial judge's decision and dismissed the action on the basis that the Court had no jurisdiction. 133 It found that at the time of the massacre, there was no activity or office in Quebec, and that, in any event, the dispute was not substantially connected to Anvil's work in Quebec. 134 The judge found that the claim against
Anvil could be heard in Australia, as the corporation was headquartered there and that victims could bring their case before the courts in the DRC, despite the fact that attempts had been made to try the cases in those jurisdictions before.
(ii) Forum Non Conveniens
Even where a court accepts jurisdiction, the defendant company can assert that there is a more appropriate forum where the claim can be heard. In 1998, a class action was brought in Maughan who was hearing the case to describe it as one of the worst environmental disasters in gold mining history. 137 The claim alleged that the spill resulted in the cyanide contamination of the aquatic wildlife on which the residents subsisted, affected their transportation routes and despoiled their source of water for drinking and bathing.
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The action was dismissed without being heard on the merits. The Quebec Superior Court ruled that it had jurisdiction but applied the legal doctrine of forum non conveniens codified in the Quebec Civil Code, under which courts may refuse to take jurisdiction where there is a more appropriate forum available to the parties. 139 The Court found that Guyana rather than Quebec would be the more appropriate forum.
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The Court based its decision on the fact that Guyana was the location of the spill, the location of many of the witnesses and victims, the location where the damage was suffered and that Guyanese law would apply to the incident. 141 Further, the Court noted that its decision not to hear the case did not deny the victims justice, since "Guyana's judicial system would provide the victims with a fair and impartial hearing", rejecting the claim that "the administration of justice is in such a state of disarray that it would constitute an injustice to the victims to have their case litigated in Guyana". 142 The victims did pursue their claim in the Guyana courts, but due to failure to file an affidavit, the action was struck by the High Court of the Supreme Court of Judicature of Guyana in 2006 and the plaintiffs were ordered to pay the company's legal costs.
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In order to address problems of jurisdiction that arise when a corporation is incorporated in one jurisdiction and conducts operations in another (an issue with most multinational corporations), the European Union has removed the need to determine whether there is a connection between the forum and the claim or whether there is a more appropriate forum to , listed several factors that may be considered in determining the most appropriate forum for the action, including "the locations of parties and witnesses, the cost of transferring the case to another jurisdiction or of declining the stay, the impact of a transfer on the conduct of the litigation or on related or parallel proceedings, the possibility of conflicting judgments, problems related to the recognition and enforcement of judgments, and the relative strengths of the connections of the two parties." Further, the Supreme Court has also stated in that the forum non conveniens analysis does not require that all these factors point to a single forum, but it does require that one forum ultimately emerge as clearly more appropriate. 145 The claimants had been separated from the main group of protestors when the police accompanied by Rio Blanco employees dispersed them with tear gas. The claimants were then captured and brought to a tarmac platform on which cattle were slaughtered. They were detained for two days, tortured and subjected to inhumane and degrading punishment including beatings, sleep deprivation, threats, rubbing salt into open wounds and in the case of the two females detained, sexual abuse. 146 After the detainees were released (some into police custody), the claim alleged that police officers involved in suppressing the protest and conducting torture attended the Rio Blanco offices for payment. 147 These events received renewed attention when videos were leaked to the press a few years later.
The plaintiffs claimed that Monterrico participated in their treatment by instigating, facilitating, directing or controlling the torture and failing to take adequate steps to minimize the torture that the plaintiffs experienced. 148 The claim alleged that the police were in constant communication with mine officials who instructed them to destroy the protestors. 149 Although
Monterrico moved its corporate headquarters to Hong Kong, the plaintiffs were still able to commence the claim in England, as at the time that the harm occurred, the mining company was domiciled in England. The claimants also obtained a worldwide freezing injunction over £5 million of Monterrico's assets in order to prevent a judgment in London from being futile. 150 The proceedings have been settled by compensation payments, although the corporation refuses to admit liability. 
(iii) Duty of Care
A component of establishing that a mining company is responsible for human rights abuses is the existence of a legal obligation to take reasonable care in the conduct of mining operations that could foreseeably harm the interests of the claimants. In Canada and in many other common law jurisdictions, duty of care is established when the court determines that (1) the harm suffered is "reasonably foreseeable" as a result of the defendant's conduct; and (2) there is a relationship of "proximity" between the defendant and the claimant, such that the defendant should be required to contemplate the claimant's legitimate interests when acting.
151
In the context of transnational corporations, finding such a relationship is fraught with problems. Owing to legal requirements of the country where the mining is taking place or in order to avoid financial liability, a subsidiary of the parent corporation is often incorporated in the country of operations to conduct the extraction or production of the mineral resource. The subsidiary is in charge of day-to-day operations on the ground, which often include hiring and training employees, conducting exploration, and maintaining the mine. In addition, where third parties, such as private security companies hired by subsidiary corporations, commit violence against the community, it may be difficult to impute their wrongdoing to the parent corporation.
Any liability for actions taken by employees on the ground must be imputed to the employer by the doctrine of vicarious liability.
However, suing the subsidiary may not effect the necessary change in the parent company's practices. The subsidiary may not be sufficiently capitalized to compensate the community. Further, as discussed in the jurisdiction section above, if the claimants do not have the opportunity to obtain a fair trial in their home jurisdiction, justice may be best served by having the case tried in a jurisdiction where there are more procedural protections in place. The members of the community of Junin and the surrounding area were aware that if the corporation was listed on the TSX, the corporation would be able to raise money to suppress any opposition to the mine. 154 Prior to Copper Mesa being listed, the mayor of the county in which Junin is located informed the TSX of the opposition to the mine in the community and the likelihood of violence, which was widely reported.
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The claim alleged that on or around December 2, 2006, a large group of armed members of security forces confronted members of the Junin community and without any provocation sprayed pepper spray directly into the eyes of one of the claimants. 156 The security forces then shot wildly into the crowd injuring another of the claimants. The allegations against the TSX and two company directors centered on raising funds in Canada that were then to be used to pay private security forces. 160 In particular, the plaintiffs alleged that the TSX was negligent to list a corporation where there was a reasonably foreseeable risk that, without precautionary measures, funds raised on the TSX would be used in such a way as to harm individuals such as the plaintiffs. 161 The claim alleged that the directors were personally liable for operating the corporation in such a way as to create high risk and failing to supervise corporate management and implement corporate policies.
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The Ontario motions judge struck out the claim, finding that there was no relationship between the plaintiffs and the TSX defendants to "have imposed an obligation on the TSX events in Ecuador, which allegedly led to unlawful conduct by agents of Copper Mesa or that the listing would lead to such events, despite the fact that the TSX was warned that the violence would occur.
The Ontario Court of Appeal affirmed the motions judge's reasoning. 164 The Court found insufficient evidence to hold the directors personally liable, finding that there was no direct connection between acts or omissions of the directors and the harm caused to the plaintiffs. They found that the defendants had only become directors recently and were not involved in the management of the Copper Mesa entities. Although the claimants argued that the directors had been informed and that silence from the directors in the face of the violence amounted to tacit approval of the violence against the plaintiffs, the Court was not sympathetic to this line of argument.
165

VI. THE THREE CASES FROM EL ESTOR
Members of the Mayan Q'eqchi' communities around the Fenix mine are bringing three The claim made by Adolfo Ich's widow is that HudBay, both in Canada and Guatemala, was negligent in deploying security forces into the community of La Unión and in authorizing the use of excessive force in response to the peaceful opposition, despite the corporation being aware that the security personal were unlicensed, using illegal weapons and had in the past used unreasonable violence against local Mayan populations. 167 Further, the allegation is that HudBay continued to employ under-trained and inadequately supervised security personnel, and, regardless of public commitments to the contrary, failed to implement or enforce adequate standards of conduct and oversight which would have prevented the murder of Adolfo Ich.
Piedra v Copper Mesa Mining Corporation
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On the same day that Adolfo Ich was shot, German Chub was shot by the same mine company security personnel. 169 The then 21-year-old, single father has been left a paraplegic by the shooting and has lost the use of his right lung. He had not been involved in any protests on that day but was watching a football game at a community football field and was shot without provocation. Resources. 175 The lawsuit alleges that the harm suffered by the plaintiffs was caused by the negligence of Skye Resources in failing to direct and supervise its security personal, knowing that they were unlicensed, and in authorizing the forced evictions without taking reasonable steps to control violence against the community, although it made public representations to the contrary.
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HudBay has asked the courts dismiss the claims before having a hearing on the merits. At the time of writing, the matter has not gone to court, but HudBay will argue that the proper forum would be in Guatemala and that the Canadian company and directors did not owe a duty of care to the Indigenous people in the El Estor region.
VII. THE CONTEXT FOR JUDICIAL DECISION-MAKING IN GUATEMALA
Like many countries in Latin America, Guatemala has a specialized court to address constitutional issues, derived from the German model. The Court does not deal with civil suits or criminal matters, but rather focuses on ensuring that legislation conforms to the provisions of the Constitution of Guatemala. There are ten members who are appointed for five-year terms.
177
Described below are two of its decisions with respect to mining in order to illustrate the larger contextual challenges facing the judiciary in Guatemala.
The first decision, from 2008, invalidated a number of provisions of the Mining Act. personnel moved boundary stones and made exploration holes, which affected the community's water. 182 The community asked the Land Foundation 183 to confirm that it had title to its land.
There was a problem with this request, and the story we are about to relate about the resolution to this problem reveals much about the judicial system and about the forces that may be influencing parts of this system. the legal status of the representative was illegible. The community returned to the Tenth Judge, who then found that there was no certification that the land claimed was the land that was referred to in the missing pages. In 2007, realizing that the Land Foundation had done nothing to facilitate the proceedings, the community again appealed to the Land Foundation for assistance.
They were rebuffed a second time, and told that they needed to get a judicial order. When the community went to the third court, this time the Sixth Judge of the Civil Trial Court, their case was dismissed because the community had failed to provide proof that the missing pages referred to the land that they were claiming. The community returned to the Land Foundation to ask them to replace the pages, and they were told a third time that a court order was necessary. Finally, the community began a constitutional proceeding, arguing that their constitutional rights had been violated because of the refusal of the Land Foundation to confirm their title. Álvaro Ramazzini, who led a march against the mine, received death threats and had to be put under government protection. 191 There were death threats against other anti-mine activists and a car belonging to one of the leaders was set on fire. 192 More recently, in 2010, two men from the San Miguel community shot Diodora Hernández in the head. 193 Ms. Hernández, who has resisted selling her property to Goldcorp and participated in demonstrations against Marlin, lost her right eye but has made an incredible recovery. 194 According to sources in Guatemala, the two men were both associated with the Marlin mine at the time, one a former employee and the other working for a contractor. 195 In June of 2010, Carmen Mejía, another campaigner against the Marlin mine, is reported to have received death threats. 196 Incidents like these are reported at distressingly regular intervals in Guatemala. By way of illustration, as we were finalizing this chapter, two incidents were reported in two days. On 
VIII. THE CONSEQUENCES OF IMPUNITY
There is a gap in the global mechanisms that hold transnational corporations accountable for their actions. In the case of Anvil Mining, a United Nations investigation found that the company provided support for the soldiers that participated in the massacre. Yet no jurisdiction took responsibility for addressing the issue. In 2005, the operating profit, after depreciation and amortization, for the Dukulushi mine, which was closest to the site of the massacre a year earlier, was $18.7 million. Its overall revenue for the DRC rose from $29 million in 2004 to almost $69 million in 2005. 199 In the case of Cambior, the spill was described by the Canadian judge as "one of the worst environmental catastrophes in gold mining history." 200 Yet the case was dismissed in Guyana, 201 There are a lot of other, more general, questions that can be asked about much of the violence surrounding Canadian mining projects in Guatemala. Is the appearance that violence is targeted at environmentalists and community activists only the result of an unfortunate culmination of isolated acts of over-enthusiastic mine supporters? Is there something that the mining companies should be doing to ensure that the mine does not directly or indirectly benefit from the violence and intimidation of its opponents? Are there circumstances when the mining companies should decide that Indigenous people have a legitimate claim to the land, and that the project should not proceed? In this chapter, we are not purporting to have the answers, but rather suggesting that there should be a process established to bring the truth to light.
Canadian courts do have the ability to fill the void. Lawyers for the Canadian government stated to a Committee of Parliament:
Legal remedies to address environmental or human rights violations can also arise from civil rather than criminal law. To the extent that crimes or wrongs, such as damage to the environment or personal injuries, committed outside Canada also constitute claims of the sort cognizable as a tort, civil law remedies may be available to the foreign plaintiff in Canadian courts. As such, Canadian corporations or their directors and employees may be pursued in Canada for their wrongdoing in foreign countries. 204 The courts should consider the frailty of the judicial system that is embedded in the backdrop of violence in Guatemala and ponder the possibility that, for now, Canada might provide the only forum for the truth to be determined and responsibility attributed appropriately.
In the Anvil case, the Quebec Court of Appeal could have applied the forum of necessity exception, 205 under which the court has residual discretion to assume jurisdiction if there is no other forum in which the plaintiff can reasonably seek relief and there is a sufficient connection with the jurisdiction in which the plaintiff seeks to have the case tried. In the Cambior case, the court found that it had jurisdiction and could have allowed the trial to go ahead in Canada.
Perhaps the result would have been the same. On the other hand, the result from the court in Guyana is exactly the result that the plaintiffs predicted.
With respect to the duty of care, it would be odd that profits could travel freely from Guatemala to Canada, while the Canadian beneficiaries would not have to take responsibility for how that money is raised or what activities occur in order to produce the profits. The Ontario
Court of Appeal in Copper Mesa confirmed as much and was clear in saying that there was no absolute immunity for the Canadian entities. There could be circumstances where a duty of care might be established. However, no responsibility was attributed in this case. One of the major gaps that the Court found in the Copper Mesa case was that the communications by the community were not deemed to have been specific enough to cause the defendants to foresee
